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Do on-call employees have to be paid for the time spent waiting to work?
Generally, you have to pay employees who are on-call only for the time when they are called in to work. The FLSA requires waiting time to be paid only if the employees must remain on or so close to the employer’s premises, or are otherwise restricted, that they cannot use the time effectively for their own purposes. For example, if the employees only have to leave word about where they may be reached, they generally are not considered to be working while on-call since the time can be used for their own purposes.
In determining whether an employee must be paid for time spent on-call, courts look at how much control the employer has over the employee and whether the employee can effectively use the on-call time for personal purposes. The Ninth Circuit Court of Appeals, in Owens v. Local 169, 971 F.2d 347, amended by 30 WH Cases 1728 (9th Cir. 1992), provided an instructive list of seven factors that courts have looked at in deciding whether an employee has use of on-call time for personal purposes: (1) whether there was an on-premises living requirement; (2) whether there were excessive geographic restrictions on the employee’s movements; (3) whether the frequency of calls was unduly restrictive; (4) whether a fixed time limit for response was unduly restrictive; (5) whether the on-call employee could easily trade on-call responsibilities; (6) whether use of a pager could ease restrictions; and (7) whether the employee had actually engaged in personal activities during on-call time.
http://labor-employment-law.lawyers.com/Pay-for-On-Call-Time.html
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Employees are paid for the amount of work they perform or the time they put in at work. In addition, some employees are required to be on-call for a certain amount of time in addition to their actual work time. This is called on-call time. Under certain circumstances an employee may be eligible for pay during their on-call time and there are federal laws that require employees to make such payments to employees and federal agencies that enforce and penalize employers for violations.
Fair Labor Standards Act

The Fair Labor Standards Act (FLSA) is a federal labor and employment law that is enforced by the Department of Labor (DOL) Wage and Hour Division. Employers who are found to have violated the FLSA may be liable for unpaid wages or unpaid overtime compensation.

In addition, the employer may be required to pay a penalty equal to the amount that it underpaid the employee, but this penalty may be waived if the employer can show that acted reasonably or in good faith. In addition to unpaid wages and penalties, employers in violation of the FLSA may be penalized by an injunction requiring them to change their conduct or employment policy.
Know Your Rights

If your employer has violated the FLSA, you may file a claim with the Wage and Hour Division within two years of the violation.

A wage-hour investigation may be started by:

· A complaint from an employee 

· A complaint from a former employee 

· A reinspection of an employer who was previously found to have violated the law by the wage and Hour Division 

· Spot checks of firms located in industries or areas revealing a high proportion of violations 

Under the FLSA, investigators may enter the employer's place of business to inspect personnel records or to talk with employees.

Definition of Work-Time

The work week has been found to include time that employees are required to be on their employer's premises, or at a workplace designated by the employer. This definition has been found to include time spent walking to a work station or putting on protective gear and then washing or cleaning after work. However, employers do not have to pay employees for time spent coming to work or returning home, or for other activities that are not closely related to the work.

Definition of On-Call Time

While certain rules apply to the time you spend at work, if you are on-call during your off hours, different rules apply to determine whether you are considered to be at work during that time. Basically, if you are required by your employer to expend significant physical or mental energy, that is work time. As for on-call time, if you are required by your employer to be within 5 minutes of work, or less than 10 miles in a rural area, your on-call time may be considered work time.

Whether your on-call time is considered work time is dependent on the facts involved. The Wage and Hour Division has stated that if an employee ''is required to remain on call on the employer's premises or so close thereto that he cannot use the time effectively for his own purposes,'' the waiting time is considered hours worked under the FLSA and is compensable. On the other hand, an employee who is ''merely required to leave word at his home or with company officials where he can be reached'' after his regular working hours is not entitled to compensation for his on-call time.

Factors to consider: 

· Is the employee required to remain on premises? 

· If allowed off premises, how far may the employee go during on-call time 

· Is more than merely leaving your contact information with your employer required? 

· Is the employee allowed to freely use his or her own time while on-call? 

· How often is the employee actually called while on-call?
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The federal Fair Labor Standards Act (FLSA) regulates the payment of overtime pay to employees. Generally, all employees must be paid overtime, unless they are salaried and fall within a specific category of employees, such as executive, administrative and professional employees who are exempt 

by regulation from the overtime provisions of the FLSA. 

According to the act, overtime must be paid for all hours that a non-exempt employee works in excess of 40 hours during a single workweek. The overtime rate is generally one and one-half times the employee's "regular rate," which is defined as an hourly rate roughly equal to the straight time earnings divided by the number of hours worked. 

There are many overtime issues unique to the property management context; the payment of overtime for on-call work of maintenance and other property management personnel is one such issue. 

Under the FLSA, employees must be paid for all hours that the employer requests or "suffers or permits" employees to work. With respect to on-call and other activities outside of the normal workday, the dispositive issue is whether the employee was "engaged to wait," for which he or she should be compensated, or "waiting to be engaged," which is not compensable. This determination involves a highly fact-specific inquiry that can lead to inconsistent results when applied by the Department of Labor and the courts. 

The FLSA regulations provide that "[a]n employee who is required to remain on call on the employer's premises or so close thereto that he cannot use the time effectively for his own purposes" is considered to be "working." 29 C.F.R. [section] 785.17. 

Although the regulation places primary emphasis on the employee's physical location, the Supreme Court has recognized that the critical inquiry is "whether [the] time is spent predominantly for the employer's benefit or for the employee's," Armour & Co. v. Wantock, 323 U.S. 126, 133 (1944). In accordance with these principles, courts consider a variety of factors in determining whether employees are entitled to compensation for their "on-call" time, including: 

* Whether the employee is free to engage in personal pursuits during "on-call" time; 

* Whether the employee may carry a beeper or similar device in lieu of remaining at a particular location at which he or she can be reached; 

* The frequency with which the employee is required to perform "on-call" duty; 

* The frequency with which the employee is actually called; and 

* The response time required upon receiving a call. 

Unpaid Overtime 

Although this inquiry is highly fact-driven, the court's application of these factors in Leonard v. Carmichael Properties & Management Co., Inc., 614 F. Supp. 1182 (S.D. Fla. 1985), is particularly instructive. 

In Leonard, a "caretaker" at an apartment community filed an action for unpaid overtime compensation. In connection with this claim, the caretaker asserted that he should be compensated for all "on-call" hours. The evidence showed that the caretaker, who resided in the apartment community, performed general maintenance at the building from 8 a.m. to 5 p.m. on weekdays. He was also required to be "on call" from 5:30 p.m. to 8 a.m. on weekdays and all day on Saturdays and Sundays. 

To respond to after-hours emergencies, the caretaker carried a beeper and stayed within close proximity to the building; however, he was free to leave the property as he wished and to engage in personal pursuits. Indeed, the evidence showed that he went grocery shopping, attended church and entertained friends while "on call." Under these circumstances, the court concluded that the caretaker was not entitled to compensation for his "idle time" spent waiting for calls. 

Paid Overtime 

In contrast, in Harris v. Mercy Health Corp., 2000 WL 1130098, No. 97-7802, *4 (E.D. Pa. Aug. 9, 2000), the court held that a reasonable jury could find that the employee was entitled to compensation for on-call time where the evidence showed that, although he was permitted to leave his home during his "on-call" hours, he was "on call" seven days a week for 24 hours per day, received up to 50 pages per week, and spent from 10 minutes to 40 minutes responding to each page. See also Renfro v. City of Emporia, 948 F.2d 1529 (10th Cir. 1991). 

It found that on-call time was compensable because the employee was paged three to five times per day, which significantly restricted his personal activities. 

To Pay or Not to Pay 

With the recent increase in FLSA class action filings, there has been a renewed focus on the overtime issues associated with on-call work. In a case recently filed in a federal court, for instance, maintenance technicians employed by a national apartment management company are seeking overtime compensation for their "on-call" work. 

According to the complaint, these employees were required to remain "on call" after regular working hours, received three to five calls per "on-call" period, and were required to respond to calls within 30 minutes or less. 

Although the case is still in the class certification stage and the court has not ruled on the claims, its pendency demonstrates the importance of ensuring that property managers' "on-call" practices and procedures are FLSA-compliant and ensuring that they are prepared to defend FLSA claims. 

Employer Initiative 

Given these developments, it is critical that property managers audit their FLSA compliance. Undertaking such an audit requires an individualized analysis of each employee's particular circumstances. 

Often employers involved in property management use "questionnaires" when performing audits that analyze key issues. (See "Sample 'On-Call' Questionnaire".) 

The more restrictive the limitations on the employee's activities revealed by the responses to the questionnaire and the other tools used to assess the employee's on-call time, the more likely that it will be found to be compensable. 

Although such an audit can be somewhat time-consuming, it is absolutely an exercise that an employer should undertake at its own initiative and with the advice of counsel, as opposed to in response to class action litigation. 

FYI 

For more information on the federal Fair Labor Standards Act (FLSA) and how it affects overtime laws, see "Understanding the New Overtime Laws," in the April 2005 issue of UNITS. 

Sample 'On-Call' Questionnaire 

Employers involved in property management often use "questionnaires" like this one to help determine overtime payment for on-call employees. The more restrictive the limitations on the employee's activities, the more likely that it will be found to be compensable. 

1 How frequently is the employee expected to be "on call?" 

2 How frequently is the employee actually called? 

3 For non-resident employees, how frequently is the employee required to return to the job site to handle the problem as opposed to handling it over the phone? 

4 How much time is typically spent in responding to a call? 

5 Can and does the employee engage in personal activities while "on call"? 

6 Must the employee respond to a call within a certain amount of time? If so, what is that time period? 

7 Does the employee have the ability to "switch" his or her "on-call" days with other employees? 
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